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AreHIV-Positive Personsor
Those Diagnosed with AIDS
Considered to Have a
Disability?

Y es, asthe U.S. Congress, the Equal
Employment Opportunity Commission,
and the courts have indicated, those
who are known or perceived to be
infected with the human
immunodeficiency virus(HIV) meet
thedefinition of disability under The
AmericanswithDisabilitiesActof 1990
(ADA).ThisisduetothefactthatHIV
infection is a substantially limiting
impairment. Anti-discrimination
provisionsalsoapply tocaregiversand/
or those who have a relationship or
association with those with HIV
infection.

What Can an Employer Ask
About theM edical Condition

ofan HIV-PositivePer son?

Employersmay not ask job applicants
about theexistence, natureor severity
of adisability. Nor can an employer
require any applicant to undergo a
medical examination. Thus, an
employer cannot ask applicantsif they
have HIV infection, AIDS, or any
opportunisticinfectionassociatedwith
AIDS. Nor canan employer require
any applicanttotakeanHIV antibody
test because that is a medical
examination. However, applicantsmay
beasked about their ability to perform
specificjobfunctions.

UndertheADA ,anemployer may ask
individuals whether they have HIV
infectionor AIDSonly after extending
a conditional offer of employment.
However, questionsmust beasked of
alindividualsenteringajob category,
notjustanindividual suspectedof HIV
infection. If aconditional jobofferis
withdrawn because of the results of
such examination or inquiry, an
employer must beableto show that:

e thereasonsfor the exclusion are
job-relatedand consistentwithbusiness
necessity, or the person is being
excluded to avoid a"direct threat” to
health or safety; and that

*  noreasonableaccommodationwas
avail ablethat would enablethisperson
toperformtheessential jobfunctions
without asignificant risk to health or
safety, or that suchanaccommodation
would causeunduehardship.

Informationthat anindividual hasHIV
infectionwill rarely justify withdrawal
of thejob offer. In many cases, HIV
infectionand AIDSwill notinterfere
withtheindividual'sability toperform
theessential jobfunctions. M oreover,
theindividual isentitledtoareasonable
accommodationto permit performance
of essential job functions. Sincethe
mere fact that an individual hasHIV
infection will almost never justify
revoking ajob offer, employers may
wanttoconsider whether itisadvisable
to make such inquiries. Similarly,
employers may not want to conduct
HIV testing becausetheresultsalone
will not justify revocation of a job
offer. Onceanemployer obtainssuch
information, itmust bekept confidential
andtheemployer couldbeheldliableif
thereisany breach of confidentiality.
Askingcurrentemployeeswhether they
have HIV infection or AIDS, or
requiring employeesto takean HIV
antibody test, will rarely bepermissible
under the ADA, unlesstheemployer
canshow that suchinquiriesor testing
isjob-related and consistent with the
employers businessnecessity.

W hat s Reasonable
Accommodation?

Thecritical conceptintheemployment
provisions(Titlel) of the Americans
withDisabilitiesActof 1990(ADA)is
that of reasonable accommodation.
Reasonable accommodation is any
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modificationor adjustmenttoajob, an
employment practice, or the work
environment that makesit possiblefor
aqualifiedindividua withadisability
to participate in and enjoy an equal
employment opportunity. The
employer’s obligation to provide a
reasonableaccommodation appliesto
all aspectsof employment; theduty is
ongoing and may arise any time a
person’ sdisability orjobchanges. An
employerisnotrequiredtoprovidean
accommodation that will impose an
unduehardshipontheoperationof the
employer'sbusiness. Anemployment
opportunity cannot be denied to a
qualified applicant oremployeesolely
because of the need to provide
reasonableaccommodeation.

If thecost of theaccommodationwould
impose an undue hardship on the
employer, the employer should
determine if financial or technical
assistance is available el sewhere, or
theindividual withadisability should
be given the option of paying that
portion of the cost which would
otherwiseconstituteanunduehardship
fortheemployer.

Sinceestimatesshow asmany as1in
250 AmericansisinfectedwithHIV,
accommodationintheworkplacefor
infectedindividual swhocancontinue
to work makes economic, aswell as
commonsense. Sincetheseindividuals
presence in the workplace poses no
threat of transmission, their experience
onthejobisanassettoberetained. In
addition, even those HIV-infected
individuals who develop full-blown
AIDS are able to remain productive
membersof theworkforcefor extended
periods. These working years are
increasingduetonew treatmentsbeing
introducedfor HIV infection.

What Types of Accom-
modations Should be
Considered for HIV-Positive
Employees?

It is helpful if employers have
established policies on non-
discrimination for persons with
life-threateningillnesses. Thesepolicies
shouldemphasizethat employeeswith
illnesses such as cancer, AIDS, and
heart diseasemay wish and beableto
work a regular or modified work
schedule. M ost peopleinfected with
HIV do not show any symptoms of
diseasefor many yearsafterinfection.

If the HIV-positive employee
eventually becomesunableto perform
essential functions, theempl oyer must
consider whether reasonable
accommodationwill permithim/herto
doso.

Examplesinclude:

* Flex-time to allow for medical
appointments, treatment and
counsdling;

* Auxiliary aids and services, for
example, largeprint for someonewith
AIDS who has developed a vision
impairment; and

» Additional unpaidleave.

Which Employee Records
Require Confidential

Handling?

As previously mentioned, the ADA
imposesvery strict limitationsonthe
use of information obtained from
medical inquiries and examinations,
including information relating to a
person'sHIV infection/AIDS. All such
information must be collected and
maintained on separate forms, in
separate medical files, and must be

treated asaconfidential medical record.
Thisinformation cannot be stored in
an employee's personnel file. There
are only five situations in which
medical information may be shared
with others. Thisincludes: sharing
medical informationwith supervisors
and managers about necessary
restrictionsonthework or dutiesof an
employee, and necessary
accommodations; first aid and saf ety
personnel if thedisability mightrequire
emergency treatment; government
officia sinvestigatingcompliancewith
theADA; stateworkers compensation
officesor "secondinjury" funds; and
insurancecompanies.

What if the Employer Feels
that the Person who is HIV
PositivePosesaDirect Threat
toHealth or Safety of Others,
or Themselves?

TheADA doesnotrequireanemployer
to hire or retain an individual whose
disability posesa“directthreat" tothe
health or safety of others or to him/
herself. Direct threat means that an
individual poses asignificant risk of
substantial harmto self or others, and
coversconcernsabout transmission of
infectious diseases, including HIV
infection. A directthreat determination
must bedoneonanindividuaizedbas's,
assessing both the individual with a
disability, his/her essential job
functions, and the workplace. The
assessment of risk must be based on
current, objective medical or other
factual evidence. A speculative or
remoterisk will not constituteadirect
threat. If adirect threat isidentified,
theemployer must determinewhether a
reasonable accommodation will
eliminateor reducetherisk sothatitis
below thelevel of adirect threat.

M edical and publichealthauthorities
have established that HIV infection
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cannot betransmitted through casual,
social contact as exists in the vast
magjority of jobsandworkplaces. Nor
isHIV infectiontransmissiblethrough
food or food handling. Asaresult,
HIV transmission in the workplace
will rarely congtituteadirect threat and
thus can only rarely be the basis for
firingorrefusingtohireanindividual
withHIV infection.

Anemployer whotreatsapersonwith
HIV infection or AIDS differently
becauseof concernsthat theindividual
may havetubercul osisand may infect
otherswill violatetheADA. Themere
factthat apersonhasHIV infectionor
AIDS does not mean the person has
tubercul osisor any other impairment.
Thus, it would be discrimination to
refuse to hire a person with HIV
infection becauseof concernsthat the
personmight haveactivetuberculosis,
or might develop tuberculosisin the
future. Neither of these scenarios
constituteadirectthreat undertheADA
becausethey arebased on specul ation.

Employeeswho are HIV -positive or
have AIDS, as determined by a
physician, may requiretheemployeeto
be removed, temporarily or
permanently, from environments
dangerousto his’/her ownhealth. For
example, aworkerwithimmunesystem
compromiseinachild-carecenter may
needtemporary removal fromexposure
tochildrenwhohavereceivedlivepolio
vaccinewithin30days, or havemeades,
asrecommendedin1993by theCenters
for Disease Control and Prevention.
Theemployer hastheburdenof proving
thatanindividual'semployment poses
a direct threat. It is important that
appropriatemedical or public health
resourcesand expertise be sought by
the employer to assist in such
accommodationdecisions.

Does The ADA Affect the
Employer's Choice of
Insurance Benefits Where
Coverage of HIV-Positive
PersonsisConcerned?

EmployeeswithHIV infection/AIDS
must begivenequal accesstowhatever
insuranceor benefit planstheemployer
provides. Anemployer cannotfireor
refuseto hireanindividual withHIV
infection/AI D Sbecausetheindividual
may increase the employer's future
health care costs. Similarly, an
employer cannot fireor refusetohire
an individual because the individual
hasafamily member or dependentwith
HIV infection/AIDSthat may increase
theemployer'sfuturehealth carecosts.
However, universal preexisting
conditionclausesarepermissible.

TheEEOC haspublished guidanceon
healthinsurance plansthat single out
HIV infection, or any other disability
for different treatments. Health plans
that excludecoverageof HIV infection
or place a lower cap on HIV as
comparedwith other disabilitiesmay
violatetheADA if theemployer cannot
justify thedifferencesincoverage.

WhereCan | Find Resour ces
toAssistin Accommodatingthe
HIV-Positive Employee and
ProvideGeneral Educationon
HIV toOur Workplace?

Workplace education which
emphasizesthat HIV and A|IDSarenot
transmitted by casual contact may allow
suchanemployeetobeaccommodated
withinasupportiveatmosphere. ltwill
alsoservetoreassureco-workersthat
they are not at risk and thus help
preserveworkforceproductivity. The
followingaresomepossibleresources
to assist in the design of training for
supervisorsand co-workersorinthe
identification of anaccommodationfor
aparticularindividual.

The U.S. Department of Health and
Human ServicesCentersfor Disease
Control and Prevention provides:

National AlDSHotlineforeducation,
information, and referrals: 800-342-
AIDS. For Spanish access,
800-344-SIDA; orfor deaf access, 800-
AIDSTTY.

BusinessRespondstoAIDSResour ce
Service. Information, materials, and
referrals for employers on national,
state, andlocal resourcesonHIV/AIDS
in the workplace. Includes small-
busi nessguidelines, sampleWorkplace
Policy onLife-Threatening Diseases
and Disabilities, information on the
Americans with Disabilities Act,
workplacepolicy and education, and
resources. Call 800-458-5231.

Others;

ADA Regional Disability and
BusinessT echnical AssstanceCenter
Hotline-800-949-4232 (voice/TTY).

TheEqual Employment Opportunity
Commission, 1801 L Street, N.W.,
Washington, DC 20507, 800-669-
4000 (Voice) to reach EEOC field
offices; for publicationscall (800) 800-
3302 or (800)-669-EEOC (voice/
TTY).

National L eader ship Coalition on
AIDS,1730M Street, NW, Suite905,
Washington, DC 20036, 202-429-
0930.

Job Accommodation Networ k : 800-
JAN-7234(USoutsideWest Virginia),
800-JAN-INWYV (inside West
Virginia), 800-JAN-CANA
(throughout Canada).

This informational brochure has been
prepared by staff of the School of Indus-
trial and Labor Relations, Cornell Uni-
versity.
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For further information contact:

ILR PrROGRAM ON EMPLOYMENT AND DISABILITY
ILR Extension Building, Room 102
CORNELL UNIVERSITY
Ithaca, New York 14853-3901

Voice: (607) 255-7727 TTY: (607) 255-2891

This material was produced by the Program on Employment and Disability , School of Industrial and Labor Relations - Extension Division,
Cornell University, and funded by a grant from the National Institute on Disability and Rehabilitation Research (grant#H133D10155). It
hasbeenreviewed foraccuracy by the U.S. Equal Employment Opportunity Commission. However, opinions about the Americans with
Disabilities Act (ADA)expressed in this material are those of the author, and do not necessarily reflect the viewpoint of the Equal Employment
Opportunity Commission or the publisher. The Commission's interpretations of the ADA are reflected inits ADA regulations (29 CFR Part
1630), its Technical Assistance Manual for Title I of the Actand in various enforcement guidance.

Cornell University is authorized by the National Institute on Disability and Rehabilitation Research (NIDRR) to provide information,
materials, and technical assistance to individuals and entities that are covered by the Americans with Disabilities Act (ADA). However, you
should be aware that NIDRR is not responsible for enforcement of the ADA. The information, material, and/or technical assistance is
intended solely as informal guidance, and are neither a determination of your legal rights or responsibilities under the Act, nor binding on
any agency with enforcementresponsibility underthe ADA.

Inaddition to serving as a National Materials Development Project on the Employment Provisions of the Americans with Disabilities Act
0f1990, the Program on Employment and Disability also serves as the training division of the Northeast Disability and Business Technical
Assistance Center. This publication is one of a series edited by Susanne M. Bruyeére, Ph.D., C.R.C., Director of the ILR Program on
Employmentand Disability at Cornell University.
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These and other informational brochures can be accessed on the World Wide Web at:
www.ilr.cornell.edu/ped/ada

For further information about publications such as these, contact the ILR Program on Employment and Disability,
Cornell University, 102 ILR Extension, Ithaca, New York 14853-3901; or at 607/255-2906 (Voice), 607/255-2891
(TTY), or 607/255-2763 (Fax).
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